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Land Registration Reform Act (Ontario)

Set of Standard Charge Terms

filed on January 24, 2007 as Standard Charge Terms No. 200704

	Filed By: ALBERTA TREASURY BRANCHES


The following set of standard charge terms shall be deemed to be included in every charge in which the set is referred to by its filing number, as provided in section 9 of the Land Registration Reform Act, except to the extent that the provisions of this set of standard charge terms are modified by additions, amendments or deletions in a schedule to the Mortgage.

MORTGAGE

The Mortgagor, being or being entitled to become registered as owner of the Lands in the Province of Ontario, for good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, covenants and agrees with the Mortgagee as follows:

1. DEFINITIONS

In this Mortgage, unless the context otherwise requires:

“Charge Form” means the charge/mortgage of land (Form 2) that incorporates by reference these standard charge terms; 

“Default” is an event that by the terms of this Mortgage is expressed to be a default, including, without limitation, any of the events referred to in paragraph 11;

“Interest Rate” means the nominal rate of interest per annum set out after or under the heading “Interest” or “Interest Rate” in the Charge Form;

“Lands” means the land described in the Charge Form under the heading “Description” together with the buildings and improvements located thereon;

“Liability” means all present and future indebtedness, liabilities and obligations of any kind whatsoever and however incurred of the Mortgagor in favour of the Mortgagee (whether direct or indirect, absolute or contingent, matured or unmatured) and including any make-whole amount and any interest that, but for any filing made relative to the Mortgagor under the provisions of any applicable bankruptcy or insolvency statute, would accrue on any such indebtedness, liabilities and obligations, and any amount that the Mortgagor is required to pay under this Mortgage, together with interest on such amounts at the Interest Rate.  

“Mortgage” means the Charge Form together with any Schedules attached to it (and include these Standard Charge Terms) and any renewals of it, and as these may be amended from time to time.

“Mortgagee” means the party named as Chargee in the Charge Form.

“Mortgagor” means the party named as Chargor in the Charge Form.

“Permitted Encumbrances” mean those encumbrances affecting the Lands the existence of which has been agreed to in writing by the Mortgagee;

“Principal Sum” means the amount set out after or under the heading ”Principal” or “Principal Amount” in the Charge Form; 

“Prior Mortgage” is defined in paragraph 20.

“Receiver” means a receiver or a receiver-manager; and 
“Taxes” means all taxes, rates, levies, local improvement charges, assessments and impositions of the municipality or any other taxing authority that are now or hereafter levied, charged, assessed, imposed or payable against or in respect of the Lands, or on this Mortgage or on the Mortgagee in respect of this Mortgage, including interest and penalties.

2. REPAYMENT

The Mortgagor will pay to the Mortgagee at its address set out in the Charge Form, ON DEMAND, in lawful money of Canada, the Principal Sum together with interest on all amounts of the Principal Sum remaining unpaid from time to time after the date of this Mortgage, both before and after Default, at the Interest Rate.  In addition to the Mortgagee’s other rights, whether under this Mortgage or otherwise, and without affecting any right of the Mortgagee to demand payment otherwise than pursuant to this paragraph, the Mortgagee shall not demand payment pursuant to this paragraph unless a Default has occurred.

3. NO MERGER

The taking of a judgement or judgements under any of the covenants contained in this Mortgage or in any other security for payment of the mortgage monies will not operate as a merger of such covenants or of the Mortgagee’s security by way of a charge against the Lands or affect the Mortgagee’s right to interest at the Interest Rate and at the stipulated times on any monies owing to the Mortgagee under any such covenants. It is distinctly understood and agreed that the Interest Rate will be payable on the amount of any judgement.

4. TAXES, CLAIMS AND COSTS

(a) The Mortgagor will pay all Taxes when the same are due, and will provide the Mortgagee with the receipts therefor.

(b) The Mortgagor will pay and discharge when due all claims of and obligations to labourers, builders, material suppliers and others and all other claims, debts and obligations which by the laws of Canada or Ontario have or might have priority over the security hereby created, and will provide the Mortgagee with the receipts therefor.

(c) If the Mortgagor fails to pay when due any of the items required to be paid by the Mortgagor pursuant to any provision of this Mortgage, including but not limited to those described in paragraphs 4(a), 4(b) and 5(c), the Mortgagee may pay such items.

(d) If the Mortgagor fails to repair as provided by this Mortgage, the Mortgagee may, at such times as it deems necessary and without the concurrence of any other person, make arrangements for maintaining, restoring, repairing, finishing, adding to, or putting in order the Lands and for managing, improving and taking care of them.

(e) All solicitor’s, inspector’s, valuator’s, surveyor’s and other fees and expenses for drawing and registering this Mortgage, examining the Lands and the title thereto, and making or maintaining this Mortgage a charge on the Lands, and in exercising or enforcing or attempting to enforce or in pursuance of any right, power, remedy or purpose hereunder or subsisting (including legal costs as between a solicitor and his own client on a full indemnity basis and also an allowance for the time, work and expenses of the Mortgagee or of any agent, solicitor, or employee of the Mortgagee for any purpose herein provided), together with all sums which the Mortgagee from time to time advances, expends or incurs pursuant to any provision contained in this Mortgage (including but not limited to paragraphs 4(c), 4(d), 4(e), 5(g), 8(d), 9(e), 9(f)(ii), 18(c) and 20), whether such sums are advanced or incurred with the knowledge, consent, concurrence or acquiescence of the Mortgagor or otherwise, will be added to the Principal Sum, will be secured hereby and will be a charge on the Lands, together with interest thereon at the Interest Rate calculated from the date of advance or expenditure by the Mortgagee to the date of payment to the Mortgagee. All such monies will be payable to the Mortgagee on demand. The Mortgagee will have the right to deduct the amount of any such monies from any advance made to the Mortgagor after the date such expenditures are incurred.

5. INSURANCE

(a) The Mortgagor will immediately insure and keep insured during the continuance of this security the Lands to their full insurable value, with insurers approved by the Mortgagee, against loss or damage by fire, lightning and such other risks as the Mortgagee requires. The Mortgagor will also obtain such other insurance, of kinds and in amounts required by the Mortgagee, including but not limited to business interruption or rental loss insurance if appropriate. The Mortgagor will not do or permit anything which might impair, reduce or void such insurance.

(b) The Mortgagor will deliver to the Mortgagee all policies of insurance with a mortgage clause attached, any loss thereunder to be payable to the Mortgagee.

(c) The Mortgagor will pay all premiums necessary to obtain and maintain such insurance as the same become due and, if requested by the Mortgagee, will immediately deliver to the Mortgagee the receipts therefor. Evidence of the renewal of such insurance will, if requested by the Mortgagee, be provided to the Mortgagee at least seven business days before the existing insurance expires; otherwise the Mortgagee may insure as herein provided.

(d) If there is loss or damage from any of the risks insured against, the Mortgagor will furnish proof of loss at its own expense and do all necessary acts to enable the Mortgagee to obtain payment of the insurance monies. In respect of any such insurance monies received by the Mortgagee the Mortgagee may at its option:

(i) apply the same in or towards substantially rebuilding, reinstating or repairing the Lands; or

(ii) apply the same in or towards payment of any principal, interest or other monies owing under this Mortgage; or

(iii) pay the same in whole or in part to the Mortgagor, but no such payment will operate as payment or a novation of the Mortgagor’s indebtedness hereunder or as a reduction of this Mortgage; or

(iv) apply the same partly in one way and partly in another as the Mortgagee in its sole discretion determines.

To ensure that the Mortgagee may so apply such insurance monies in the manner aforesaid, the Mortgagor assigns and releases to the Mortgagee all rights of the Mortgagor to receive the insurance monies and expressly waives all rights and benefits, to the extent that the same is permitted by law, pursuant to any legislation which provides for a contrary application of such insurance monies.

(e) The Mortgagor hereby constitutes and appoints the Mortgagee as its attorney for the purpose of demanding, recovering and receiving payment of all insurance monies to which it becomes entitled. Without limiting the generality of the foregoing, the Mortgagee may, in the name of the Mortgagor, file proofs of claim with any insurer who insures the Lands, settle or compromise any claim for insurance proceeds in respect of the Lands, commence and prosecute any action for recovery of insurance proceeds in respect of the Lands, and settle or compromise any such action. Notwithstanding the foregoing, it will remain the Mortgagor’s responsibility to demand, recover and receive such payments. Nothing herein will render the Mortgagee liable to the Mortgagor for any act done by it in pursuance of this power of attorney or for its failure to do any act or take any step in relation thereto.

(f) Pending application of any insurance monies by the Mortgagee, the same will be deemed to form part of the Lands and be subject to the charge hereby created.

(g) If the Mortgagor fails to keep the Lands insured as aforesaid or to pay the said premiums and amounts necessary for such purpose or to deliver the policies or receipts as aforesaid then the Mortgagee will have the right to insure the Lands in the manner aforesaid.

6. IMPROVEMENTS TO BE FIXTURES

All improvements, fixed or otherwise, now on or hereafter put on the Lands (including but not limited to all buildings, erections, mobile homes, machinery, plant, fences, furnaces, boilers, water heaters, heating, plumbing, air conditioning, cooking, refrigerating, ventilating, lighting and water-heating equipment, blinds, windows, doors and all apparatus and equipment appurtenant thereto, whether movable or stationary, with the proper, usual and necessary gears, construction and appliances) are and will, in addition to other fixtures thereon, be and become fixtures and become part of the realty and of the security and are included in the expression the “Lands”.

7. USE OF THE LANDS

(a) The Mortgagor will not commit or permit any act of waste on the Lands or do or permit anything which might impair their value.

(b) The Mortgagor will sufficiently repair, maintain, restore, amend and keep the Lands in good and substantial repair.

(c) The Mortgagee by its agents, solicitors or inspectors may enter on the Lands at any reasonable time to view their state of repair.

(d) If in the opinion of the Mortgagee the Lands are not in a proper state of repair it may serve notice upon the Mortgagor to make such repairs or replacements as the Mortgagee deems proper within a time limited by such notice. If the Mortgagor fails to comply with such notice such failure will constitute a breach of covenant hereunder. In such case the Mortgagee or its agents, employees or contractors may enter on the Lands and repair as provided in this Mortgage and will have the right to exercise all the remedies available to the Mortgagee.

(e) The Mortgagor will not make, or permit to be made, any alterations or additions to the Lands, or change their present use without the consent of the Mortgagee. If the Mortgagor is operating a business on the Lands the Mortgagor will not change the nature of such business without the prior written consent of the Mortgagee.

(f) If the Mortgagor rents out the Lands, the Mortgagor will perform all landlord’s covenants under any leases. The Mortgagor will neither do, neglect to do, nor permit to be done, anything (other than pursuing the enforcement of the terms of such leases in accordance with the terms thereof) which may cause a material modification or termination of any leases or which may diminish the value of any leases, the rents provided for therein, or the interest of the Mortgagor or Mortgagee therein. The Mortgagor will not assign its interest in any leases or collect more than one monthly rental instalment in advance without the prior written consent of the Mortgagee. The Mortgagor will give the Mortgagee immediate notice of any material default or notice of cancellation under any such leases.

(g) In its ownership, operation and management of the Lands the Mortgagor will observe and comply with all applicable federal, provincial and municipal by-laws, statutes, ordinances, regulations, orders and restrictions including but not limited to those referred to in paragraph 8 and all health, fire, safety and land use by-laws and building codes.

(h) The Lands must at all times be professionally managed. If in the Mortgagee’s sole opinion the Lands are not being professionally managed, the Mortgagee will have the right to appoint a property manager of its choosing. The Mortgagor will be responsible for paying all costs, fees and expenses of any such property manager. Appointment of a property manager by the Mortgagee will not relieve the Mortgagor from any of its obligations or covenants in this Mortgage.

8. CARE OF THE LANDS

(a) In this Mortgage:

(i) “environment” includes the Lands and surroundings;

(ii) “pollutant” means any substance, class of substances, mixture of substances, form of energy or combination thereof that is capable of entering the environment in a quantity or concentration or under conditions that may cause an immediate or long term adverse effect, and includes anything defined as a hazardous substance, hazardous waste, toxic substance, dangerous goods, hazardous chemical, contaminant, or agricultural chemical under any federal, provincial or municipal laws or by-laws now or hereafter in force;

(iii) “release” includes the noun or verb form of spill, discharge, spray, inject, abandon, deposit, leak, seep, pour, emit, empty, throw, dump, place, exhaust and words of like or similar meaning.

(b) Neither the Mortgagor, nor, to the knowledge of the Mortgagor after diligent inquiry and investigation, any other person, has ever caused or permitted any pollutant to be placed, handled, stored or disposed of on, under or at the Lands, or on, under or at adjacent lands, except as disclosed to the Mortgagee in writing.

(c) The Mortgagor will not allow any pollutant to be placed, handled, stored or disposed of on, under or at the Lands without the prior written consent of the Mortgagee, which consent may be arbitrarily or unreasonably withheld.

(d) To the extent that any pollutant is placed, handled, stored or disposed of on, under or at the Lands:

(i) the Mortgagor has, and will continue to have, all necessary federal, provincial and municipal licenses, certificates and permits and is and will continue to be in compliance with all applicable federal, provincial and municipal laws and by-laws;

(ii) the Mortgagor will not cause or permit to exist, as a result of an intentional or unintentional act or omission on its part (or on the part of its agents, contractors or any other person or entity for whose acts or omissions it is responsible), a release of any pollutant on, under or at the Lands, unless such release is pursuant to and in compliance with the conditions of a permit issued by the appropriate governmental authority;

(iii) if the Mortgagor receives any verbal or written notice of an unauthorized release, or any complaint, order, citation or notice with regard to a release or any other environmental, health or safety matter affecting the Lands (“environmental complaint”) from any person or entity, including without limitation Ontario Ministry of the Environment or Environment Canada, then the Mortgagor will give immediate oral and written notice (with a copy of the environmental complaint) of such release to the Mortgagee;

(iv) the Mortgagor will promptly take all necessary remedial action in response to the unauthorized release; provided, however, that the Mortgagor will not, without the Mortgagee’s prior written consent, take any such remedial action nor enter into any settlement agreement, consent decree, or other compromise in respect of any related claims, proceedings, lawsuits or action commenced or threatened pursuant to any environmental, health or safety laws or in connection with any third party, if such remedial action, settlement, consent or compromise might impair the value of the Mortgagee’s security hereunder. The Mortgagee’s prior consent will not, however, be necessary if the release either poses an immediate threat to the health, safety or welfare of any individual or is of such a nature that an immediate remedial response is necessary and it is not possible to obtain the Mortgagee’s consent prior to undertaking such action. If the Mortgagor undertakes any remedial action the Mortgagor will immediately notify the Mortgagee of any such remedial action in compliance with all applicable federal, provincial and municipal laws and by-laws, and in accordance with the orders and directives of all governmental authorities, to the satisfaction of the Mortgagee;

(v) in addition to and not in limitation of the Mortgagee’s rights under this Mortgage, the Mortgagee will have the right to take such actions, including without limitation hiring consultants and undertaking sampling and testing, as it deems necessary or advisable to remedy, remove, resolve or minimize the impact of, or otherwise deal with, any pollutant or environmental complaint upon its receipt of any notice from any person or entity, including without limitation Ontario Ministry of the Environment or Environment Canada, asserting the happening of an unauthorized release on, under or at the Lands which, if true, could result in any order, suit or other action against the Mortgagor or Mortgagee or any part of the Lands by any governmental agency or otherwise which, in the sole opinion of the Mortgagee, could jeopardize its security under this Mortgage. All costs and expenses incurred by the Mortgagee in the exercise of any such rights will be added to the Principal Sum and will be payable by the Mortgagor upon demand;

(vi) the Mortgagee may require that the Mortgagor from time to time promptly cause such tests and procedures as the Mortgagee deems appropriate to be conducted by professionals in a manner satisfactory to the Mortgagee, for the purpose of assuring compliance with all federal, provincial and municipal laws and by-laws, and having such compliance certified to the Mortgagee. Such tests and procedures will be commenced promptly and completed with results reported to the Mortgagee within thirty days following written notice from the Mortgagee. All costs incurred in respect of such procedures will be paid by the Mortgagor. If the Mortgagee incurs any expense in respect thereof the amount thereof will be added to the Principal Sum and the Mortgagor will reimburse the Mortgagee for all such sums upon demand; and

(vii) the Mortgagor agrees to defend, indemnify, and hold the Mortgagee harmless from and against any and all claims, losses, liabilities, damages and expenses (including, without limitation, legal costs as between a solicitor and his own client on a full indemnity basis, including those arising by reason of any of the aforesaid or an action under this indemnity) arising directly or indirectly from, out of or by reason of any release, environmental complaint, or any environmental health, fire, safety, and land use law governing the Mortgagor, its operations or the Lands. This indemnity will apply notwithstanding any negligent or other contributory conduct by or on the part of the Mortgagee or any one or more other parties or third parties and will survive the payment of and the satisfaction of this Mortgage.

(e) Without restricting the generality of the foregoing, if gasoline or other storage tanks are located on, under, or at the Lands, the Mortgagor will:

(i) maintain and repair such storage tanks in compliance with applicable laws, including, without limitation, the Fire Protection and Prevention Act, 1997, the Environmental Protection Act and the Building Code Act, 1992, and Regulations under them, and

(ii) at the request of the Mortgagee, as additional security assign to the Mortgagee any warranties or guarantees received from the manufacturer or installer of such storage tanks.

(f) Upon request from the Mortgagee, the Mortgagor will:

(i) provide the Mortgagee with all information which the Mortgagee reasonably requests as to the proposed use of the Lands by any tenant, and

(ii) incorporate into any proposed lease any provisions which the Mortgagee requires to be incorporated.

9. CONSTRUCTION

If the Principal Sum is to be advanced from time to time upon the progress of construction of buildings or other improvements which are to be erected on the Lands, then:

(a) such buildings or improvements will form part of the security for the full amount of the monies secured by this Mortgage;

(b) all advances on this Mortgage will be made from time to time in accordance with the progress of construction of such buildings or improvements and will be made in such manner, at such times, and in such amounts as the Mortgagee in its sole discretion determines, subject always to the Mortgagee’s discretion to advance or not advance as it sees fit;

(c) the Mortgagor will construct such buildings or improvements in accordance with plans and specifications which have been or are hereafter approved by the Mortgagee and will diligently carry on the completion of the same;

(d) the Mortgagee will be entitled to retain such sums as it deems necessary in respect of construction lien holdbacks pursuant to the Construction Lien Act (Ontario) or any other applicable legislation, which sums will be held for such length of time as the Mortgagee sees fit;

(e) the Mortgagee may pay any construction liens which may exist or be claimed and it will not be liable or responsible to determine the validity or correctness of any such claim;

(f) if the Mortgagor fails to complete such buildings or improvements with reasonable diligence:

(i) the Mortgagee may, without notice to the Mortgagor, enter upon the Lands and take possession thereof with power to carry on the completion of such buildings or improvements and with discretion to alter the plans and specifications if it deems necessary in order to complete the same, and

(ii) if the Mortgagee is unable to complete the same properly with the amount of the Principal Sum, the Mortgagee may in its sole discretion advance such further monies as may be required.

(g) Any building, erection, structure or improvement being erected or to be erected on the Lands shall form part of the Lands and of the security for the full amount of the money secured by this Mortgage.  However, the foregoing shall not constitute this Mortgage a building mortgage pursuant to Section 21 of the Mortgages Act (Ontario) or obligate the Mortgagee to advance the Principal Sum or any portion thereof or any other amount whether from time to time or in the future in accordance with the progress of such building or upon its completion, occupation or sale or otherwise.

10. COVENANTS

(a) The Mortgagor covenants that:

(i) the Mortgagor has a good title to the Lands;

(ii) the Mortgagor has the right to mortgage the Lands and give this Mortgage;

(iii) on Default the Mortgagee will have quiet possession of the Lands;

(iv) the Lands are free from all encumbrances except as Permitted Encumbrances;

(v) the Mortgagor will execute such further assurances of the Lands as may be required by the Mortgagee; and

(vi) the Mortgagor has done no act to encumber the Lands except as Permitted Encumbrances.

(b) Certain covenants implied by the Land Registration Reform Act (Ontario) shall be varied as follows:

(i) the covenants implied by sections 1 and 2 of Section 7(1) of the Land Registration Reform Act (Ontario) (as varied in this Mortgage) shall be in addition to, and not in substitution for, the covenants and other provisions set forth in this Mortgage. In the event of any conflict between any of such implied covenants (as varied herein) and any other covenant or provision of this Mortgage, such other covenant or provision of this Mortgage shall prevail;

(ii) the covenant deemed to be included in this Mortgage by section 7(1)1(iii) of such Act is varied so that such covenant is as follows: “That the Mortgagor has not done, omitted or permitted anything whereby the land is or may be encumbered, save and except for Permitted Encumbrances”; and

(iii) the covenant deemed to be included in this Mortgage by section 7(1)2 of the said Act is varied so that such covenant is as follows: “In a charge of freehold land by the beneficial owner, that the Mortgagor has a good title in fee simple to the Lands, except for Permitted Encumbrances.”

11. DEFAULT AND ACCELERATION

The unpaid balance of the Principal Sum, interest and other monies secured by this Mortgage will, at the option of the Mortgagee, immediately become due whether with or without prior demand therefor and without any days of grace being allowed to the Mortgagor, and the security of this Mortgage will immediately become enforceable and may be enforced without the requirement of any or any further notice of Default or nonpayment from the Mortgagee to the Mortgagor, in each of the following events (each, a “Default”):

(a) the Mortgagor defaults in payment of the Liability;

(b) the Mortgagor defaults in the observance or performance of any obligation, covenant or liability of the Mortgagor to the Mortgagee, whether contained herein or in another security or agreement executed and delivered by the Mortgagor to the Mortgagee, and, except as otherwise expressly provided, such Default continues for more than seven days following written notice from the Mortgagee to remedy the same;

(c) any warranty, representation or statement made or furnished to the Mortgagee by or on behalf of the Mortgagor in respect of the Lands or the Mortgagor proves to have been false or misleading in any material respect when made or furnished;

(d) if the Lands are capable of generating income and there is loss or damage to them which materially adversely affects their income-generating ability in the reasonable opinion of the Mortgagee, and such loss or damage cannot be repaired or replaced so as to re-establish the income-generating ability of the Lands within a reasonable time and in any case within ninety days following such loss or damage;

(e) there is a seizure or attachment to or on the Lands which materially adversely affects their income-generating ability, in the reasonable opinion of the Mortgagee, which is not removed or satisfied within thirty days;

(f) any charge or encumbrance created or issued by the Mortgagor in the nature of a floating charge becomes enforceable and any step is taken to enforce the same;

(g) an order is made, an effective resolution passed or an application is filed for the winding up of the Mortgagor, or a Receiver of the Mortgagor or the Lands is appointed;

(h) the Mortgagor becomes insolvent, makes a general assignment for the benefit of its creditors or otherwise acknowledges insolvency, or a bankruptcy application or bankruptcy order is filed or made against the Mortgagor;

(i) the Mortgagor ceases or threatens to cease to carry on its business, makes a bulk sale of its assets or commits or threatens to commit any act of bankruptcy;

(j) any other mortgagee, encumbrancee or other party having a charge on the Lands commences proceedings to enforce its rights or security in such mortgage, encumbrance or charge or takes steps to collect all or any of the income generated from the Lands;

(k) the Mortgagor grants or attempts to grant any form of security to any person other than the Mortgagee ranking or purporting to rank in priority to or equally with the security held by the Mortgagee on the Lands;

(l) the Mortgagor abandons the Lands; or

(m) if the Mortgagor operates a business on the Lands, it fails to maintain and operate such business as a going concern in a prudent and businesslike manner to the reasonable satisfaction of the Mortgagee.

12. REMEDIES ON DEFAULT

Upon the occurrence of any one or more events of Default, at the option of the Mortgagee, the Liability (including, without limitation, the Principal Sum), together with all interest and other amounts secured by this Mortgage, shall forthwith become due and payable, and all the remedies in and by this Mortgage or conferred by law in case of Default shall become exercisable, including the following remedies:

(a) entry into possession and use of the Lands or any part or parts thereof with power, among other things, to exclude the Mortgagor from them, to preserve and maintain the Lands and to make such repairs, replacements, alterations and additions to the whole or any part of the Lands that the Mortgagee may think advisable, to satisfy the whole or any part of any Prior Mortgage or any other prior claim or encumbrance then affecting the Lands, to receive rents, income and profits of all kinds owing to the Mortgagor in respect of the Lands and to pay from them all expenses of maintaining, preserving, protecting and operating the Lands, including payments which may be due for insurance, Taxes, assessments, mortgages or liens prior to the charge of this Mortgage upon the Lands (including Prior Mortgages) and for the services of lawyers, agents and other persons, and all costs, charges and expenses incurred in connection with the execution of the powers contained in this Mortgage; and to enjoy and exercise all powers necessary to the performance of all functions made necessary or advisable by possession, including (without limitation) the power to advance its own moneys (with interest payable thereon at the Interest Rate) and to enter into contracts and to undertake obligations for the foregoing purposes upon the security of this Mortgage;

(b) proceedings in any court of competent jurisdiction for the appointment of a Receiver of all or any part of the Lands, and removal or replacement from time to time of any such Receiver;

(c) proceedings in any court of competent jurisdiction for sale or foreclosure of all or any part of the Lands, with or without entry into possession thereof;

(d) filing of proofs of claim and other documents to establish the claims of the Mortgagee in any proceeding relative to the Mortgagor;

(e) taking any action or proceeding to enforce the performance of any covenant in favour of the Mortgagor contained in this Mortgage, whether before or after entry into possession of the Lands;

(f) sale, lease or other disposition of all or any part of the Lands in accordance with paragraph 13, whether before or after entry into possession of the Lands;

(g) appointment by instrument in writing of a Receiver of all or any part of the Lands, whether before or after entry into possession of the Lands, and removal or replacement from time to time of any such Receiver; 

(h) distraint for arrears of payments in respect of the Principal Sum, interest or any other amount payable under this Mortgage. and

(i) any other remedy or proceeding authorized or permitted by this Mortgage or at law or in equity.

No right or remedy of the Mortgagee under this Mortgage or which the Mortgagee may have at law or in equity shall be exclusive or dependent on any other right or remedy, but any one or more of such rights and remedies may from time to time be exercised independently or in combination. The rights, remedies and powers conferred under this Mortgage are supplementary to and not in substitution for any of the powers which the Mortgagee may have or be entitled to at law, in equity or otherwise.

13. POWER OF SALE

(1)
Power of Sale.  The Mortgagee, on Default (whether of payment or otherwise) for 15 days, may on 15 days notice enter on and lease the Lands or any part or parts thereof and receive and take the rents, issues and profits thereto or may on 35 days’ notice sell the Lands; provided that should such Default continue for thirty (30) days the Mortgagee may enter on and lease the Lands without notice. It is agreed that any notice under this paragraph shall be sufficiently given for all purposes if given in accordance with such applicable statutory provisions as may now or hereafter be in force and that notice shall not be required or lesser notice may be given if and to the extent permitted or authorized under or pursuant to such statutory provisions.

(2)
Terms of Sale.  Any sale under this Mortgage may be by public auction, by public tender or by private sale, with only such notice as may be required by law, at such time or times as the Mortgagee may determine, and either for cash or part cash and part credit, and with or without advertisement, and with or without a reserve bid and otherwise upon such terms and conditions as the Mortgagee may determine. The proceeds of any sale or lease of the Lands may be applied in payment of any costs, charges and expenses, including surveyor’s charges, solicitor’s fees and disbursements as between a solicitor and his own client and agent’s charges or commissions, including realtor’s and appraiser’s fees and commissions, incurred in taking, recovering and keeping possession of the Lands or in leasing or selling the Lands or by reason of non payment or endeavouring to procure payment of moneys secured by this Mortgage (including sums which the Mortgagee has paid for Taxes, insurance and maintenance) as well as to payment of the Principal Sum and interest and all other amounts payable under this Mortgage to the Mortgagee. Sales may be made from time to time of portions of the Lands (including sales of all or any part of the buildings, fixtures and machinery comprising the Lands) or of the whole of the Lands. The Mortgagee may make any stipulations as to title or evidence or commencement of title or otherwise which the Mortgagee shall deem proper and may rescind or vary any contract for sale of any of the Lands and may buy in and resell without being answerable for loss occasioned thereby. On any sale hereunder, the Mortgagee shall be accountable only for monies actually received in cash as and when so received and for such purposes may make and execute all agreements and assurances as the Mortgagee shall think fit. The purchaser at any sale hereunder or the lessee under any such lease shall not be bound to see to the legality, propriety or regularity thereof, or that Default has happened on account of which the sale or lease is made, and no want of Default or of notice (other than as required by law) shall invalidate any sale or lease hereunder and the remedy of the Mortgagor shall be in damages only. No sale or other dealing by the Mortgagee with the Lands shall in any way change the liability of the Mortgagor or in any way alter the rights of the Mortgagee as against the Mortgagor or any other person liable for payment of the moneys secured by this Mortgage.

14. POWER OF ATTORNEY

Upon the occurrence of an event of Default pursuant to paragraph 11, the following power of attorney will take effect: the Mortgagor hereby irrevocably appoints the Mortgagee, or such person or corporation as may be designated by the Mortgagee, as attorney on behalf of the Mortgagor to sell, lease, mortgage or otherwise dispose of or encumber the Lands, and to execute all instruments and do all acts, matters and things that may be necessary or convenient for carrying out the powers hereby given and for the recovery of all sums of money owing for or in respect of the Lands, and for the enforcement of all contracts and covenants in respect of the Lands, and for the taking and maintaining of possession of and the protection and preservation of the Lands.

15. APPOINTMENT OF RECEIVER OR RECEIVER-MANAGER

(a) At any time when there is Default under any of the provisions of this Mortgage the Mortgagee may, with or without entering into possession of the Lands, appoint in writing a Receiver of the Lands and of the rents and revenues therefrom with or without security. The Mortgagee may from time to time by similar writing remove any Receiver and appoint another in its place. In making any such appointment or removal the Mortgagee will be deemed to be acting as agent or attorney for the Mortgagor. The statutory declaration of an officer of the Mortgagee as to the existence of such Default will be conclusive evidence of such Default. Every Receiver will be the irrevocable assignee or attorney of the Mortgagor for the collection of all rents falling due in respect of the Lands. Every Receiver may, in the discretion of the Mortgagee exercised in writing, be vested with all or any powers and discretions of the Mortgagee. The Mortgagee may from time to time fix the remuneration of every Receiver, who will be entitled to deduct the same from the income or proceeds of sale of the Lands. Every Receiver will, as far as concerns responsibility for his acts or omissions, be deemed the agent or attorney of the Mortgagor and in no event the agent of the Mortgagee. The appointment of every Receiver by the Mortgagee will not incur or create any liability on the part of the Mortgagee to the Receiver in any respect. Such appointment or anything which may be done by the Receiver or the removal of any Receiver or the termination of any receivership will not have the effect of constituting the Mortgagee a mortgagee in possession of the Lands. Every Receiver will from time to time have the power to rent any portion of the Lands which may become vacant for such term and subject to such provisions as it may deem advisable or expedient. In so doing every Receiver will act as the attorney or agent of the Mortgagor and will have the authority to execute any lease of any such premises in the name of and on behalf of the Mortgagor. The Mortgagor undertakes to ratify and confirm whatever any Receiver does in respect of the Lands. Every Receiver will have full power to manage, operate, amend, repair, alter or extend the Lands in the name of the Mortgagor for all purposes including securing the payment of rental for the Lands. In exercising such powers the Receiver will have all incidental powers, including the power to borrow such funds as may be required in connection therewith. No Receiver will be liable to the Mortgagor to account for monies or damages other than cash received by it in respect of the Lands. Out of such cash so received every Receiver will in the following order pay:

(i) its remuneration,

(ii) all payments made or incurred by it in connection with the management, operation, amendment, repair, alteration or extension of the Lands, and

(iii) interest, principal and other money which may from time to time be charged upon the Lands in priority to this Mortgage, and all Taxes, insurance premiums and every other expenditure made or incurred by it in respect of the Lands.

(b) Notwithstanding the provisions of subparagraph (a) above and in addition to the right of private appointment contained therein, the Mortgagee will have the right to apply to a court of competent jurisdiction for the appointment of a Receiver, whether such application is made prior to or after the appointment of a Receiver pursuant to subparagraph (a). The right to apply to a court for the appointment of a Receiver may be exercised at any time by the Mortgagee in its sole discretion.

16. DUE ON SALE OR ENCUMBRANCE

(a) If, without the prior written consent of the Mortgagee:

(i) the Mortgagor sells, conveys, transfers or assigns all or any part of its interest in the Lands,

(ii) any mortgage, charge, lien or other encumbrance is registered against the Lands (other than in favour of the Mortgagee), whether ranking prior to, equally with or subordinate to this Mortgage; or

(iii) where the Mortgagor is a corporation, there is a change in the control of such corporation;

the full amount then secured by this Mortgage will, at the option of the Mortgagee, become immediately due and payable upon notice to the Mortgagor. 

(b) For the purposes of this paragraph 16, a “change of control” of a corporation will be deemed to occur if:

(i) there is a change of control in fact of the corporation within the meaning of section 256(5.1) and related sections of the Income Tax Act (Canada), R.S.C. 1985, c.1 (5th Supp); or

(ii) more than 10% of the issued shares of the corporation carrying voting rights in respect of the election of directors of the corporation become owned by a body corporate, person or group of persons other than that or those which own or owns the issued voting shares in the corporation as at the date of this Mortgage.

(c) For the purposes of this paragraph 16, the giving or withholding of consent will be solely within the Mortgagee’s discretion. As a condition of consent the Mortgagee may require or impose such conditions as it sees fit, including but not limited to the requirement that any purchaser, transferee or assignee execute an assumption agreement in favour of the Mortgagee on such terms and conditions as the Mortgagee requires.

17. ASSIGNMENT OF RENTALS

As further security to the Mortgagee for repayment as aforesaid, the Mortgagor hereby assigns, transfers and sets over to the Mortgagee all rents and other revenues from the Lands now or hereafter due or to become due, provided that:

(a) the Mortgagor will be entitled to receive and recover such rents and other revenues until default under this Mortgage;

(b) if the Mortgagor defaults, all monies received by the Mortgagor in respect of the Lands after the default will be received by the Mortgagor in trust for the Mortgagee.  Immediately after receiving such monies the Mortgagor will pay them to the Mortgagee;

(c) the Mortgagee will have no obligation to collect any such rents or other revenues at any time and will be liable only for monies actually received;

(d) nothing contained in this clause nor the exercise by the Mortgagee of any rights or remedies arising herefrom will place or be deemed to place the Mortgagee in possession of the Lands;

(e) neither this assignment, nor the collection of rents pursuant to it, will be construed as a recognition or acceptance of any lease with respect to the Lands;

(f) the Mortgagor will not accept any rents in excess of one monthly instalment in advance;

(g) whenever requested by the Mortgagee the Mortgagor will assign to the Mortgagee its interest in each specific lease of the Lands and will execute such further specific or general assignments as may be requested by the Mortgagee from time to time; and

(h) the Mortgagee or its agents may separately register this assignment wherever the Mortgagee in its discretion deems appropriate.
18. CONDOMINIUM

If the Lands are or hereafter become subject to a condominium plan duly created pursuant to the provisions of the Condominium Act (Ontario) (the “Act”), then:

(a) the Mortgagor fully and absolutely assigns, transfers and sets over to the Mortgagee all of the Mortgagor’s voting rights now existing or which may hereafter come into existence with respect to the Lands and with respect to the Condominium Corporation of which the Mortgagor is a member by virtue of the Mortgagor’s ownership of the condominium unit or units being charged by this Mortgage (the “Condominium Corporation”), whether such voting rights arise under the Act, under the By-laws of the Condominium Corporation, under any agreement with the Condominium Corporation, or otherwise howsoever. The Mortgagor will execute any documentation which in the sole opinion of the Mortgagee is necessary or advisable to give full effect to the foregoing. Provided however, that if the Mortgagee is not present in person or by proxy, or, if present, does not wish to vote, then the Mortgagor may without further authority exercise all voting rights other than the right to vote on any matter requiring a unanimous resolution. Provided further that the Mortgagee may, by written notice to the Mortgagor, terminate all voting rights and privileges of the Mortgagor;

(b) notwithstanding anything to the contrary herein contained:

(i) The Mortgagor will observe and perform every covenant and provision required to be performed under or pursuant to the terms of this Mortgage, the Act, the By-laws of the Condominium Corporation in effect from time to time, and under any agreement between the Mortgagor and the Condominium Corporation; and

(ii) without limiting the generality of the preceding subparagraph, the Mortgagor will pay promptly when due all assessments, instalments or payments owing by it to the Condominium Corporation; and

(c) where the Mortgagor defaults in the Mortgagor’s obligations to contribute to the common expenses assessed or levied by the Condominium Corporation or any authorized agent on its behalf, or any assessment, instalment or payment owing to the Condominium Corporation, or upon breach of any covenant or provision contained in this section, then regardless of any other action or proceeding taken or to be taken by the Condominium Corporation, the Mortgagee, at its option and without notice to the Mortgagor may pay such contribution owing to the Condominium Corporation or rectify any such default or breach by the Mortgagor.

19. SUBROGATION

The Mortgagee may pay off any charges or encumbrances against the Lands and in such cases will be subrogated to the rights of, stand in the position of, and be entitled to all the equities of the person so paid off whether the same are or are not discharged.

20. PRIOR MORTGAGE

If the Mortgagor defaults in the performance of any covenants, payments or conditions contained in any mortgage, lien, agreement for sale, encumbrance, interest in land or other charge or claim upon or with respect to the Lands which has or may have or which may acquire priority to this Mortgage (any and all of which are herein called the “Prior Mortgage”) then such default will constitute a Default under this Mortgage and the full amount then secured by this Mortgage will, at the option of the Mortgagee, become immediately due and payable without notice or demand. The Mortgagee will be entitled to pay any arrears or other sums payable under the Prior Mortgage, or to pay off all or any portion of the amount thereby secured. For the purposes of tendering any arrears or other sums payable to a holder of a Prior Mortgage, the Mortgagor hereby irrevocably appoints the Mortgagee its agent and irrevocably directs the Mortgagee to tender such monies upon the holder of a Prior Mortgage in the name of and on behalf of the Mortgagor. It is the intention of the parties that the Mortgagee will have the same rights and powers, but not the liabilities, as the Mortgagor under and pursuant to the terms of the Prior Mortgage so that the Mortgagee will be in a position to take whatever steps are necessary to bring the Prior Mortgage into good standing once default has occurred thereunder. This assignment is not intended to encompass the Mortgagor’s entire interest in the Prior Mortgage, but only to the extent above stipulated. Nothing herein contained will create any obligation on the Mortgagee to cure any default on behalf of the Mortgagor.

21. PARTIAL RELEASE

The Mortgagee may release any part of the Lands at any time at its discretion, or may release any person from this Mortgage or from any of the covenants herein contained or contained in any collateral security, either with or without any consideration therefor, without responsibility therefor and without releasing any other part of the Lands, any other person or any collateral security.

22. MORTGAGEE IN POSSESSION

If the Mortgagee exercises any of its rights hereunder to repair, maintain or replace the Lands for any purpose under the powers conferred upon it by this Mortgage or by law, it will not be deemed to be a mortgagee in possession nor responsible to account or otherwise be responsible in any way for anything other than monies actually received by it.

23. APPROPRIATION OF PAYMENTS

Any payments made by the Mortgagor on account of this Mortgage will be applied firstly to interest calculated as aforesaid on so much of the Principal Sum as from time to time remains unpaid and the balance, if any, of any payments will be applied on account of the Principal Sum; except, however, in the case of Default by the Mortgagor, in which case the Mortgagee may apply any payments received during the period of Default in whatever order it may elect as between the Principal Sum, interest or other monies secured by this Mortgage.

24. EXPROPRIATION AND CONDEMNATION

(a) If the Lands are expropriated by any governmental or other authority having powers of expropriation, all money payable in respect of such expropriation shall be paid to the Mortgagee and, if received by the Mortgagor, shall be received in trust for the Mortgagee and forthwith paid over to the Mortgagee.  Such money shall, at the option of the Mortgagee, be applied against the Liability or such part of it as the Mortgagee may determine, or be held unappropriated in a collateral account as continuing security for the full payment and performance of the Liability.  The Mortgagor shall forthwith deliver to the Mortgagee a copy of any notice of expropriation or proposed expropriation received by the Mortgagor in respect of the Lands.

(b) Notwithstanding anything to the contrary contained herein, if the Mortgagee receives a notice of intention to expropriate (as referred to in the Expropriations Act (Ontario)), the Lands or the estate or interest of the Mortgagee in the Lands, or the Lands are expropriated by any authority having jurisdiction in that regard, then the Principal Sum, interest and other monies hereby secured will at the option of the Mortgagee automatically become due in full on demand by the Mortgagee.

(c) The damages, proceeds, consideration and award, whether awarded under the Expropriations Act (Ontario), a court or otherwise, resulting from any expropriation are, to the extent of the full amount of the monies and obligations secured by this Mortgage and remaining unpaid on the date of such expropriation, hereby assigned by the Mortgagor to the Mortgagee and will be paid immediately to the Mortgagee.

(d) Despite anything to the contrary in the Expropriations Act (Ontario), the Mortgagor covenants to pay to the Mortgagee the difference between the amount owing under this Mortgage and the monies paid by the expropriating authority to the Mortgagee, together with interest thereon at the Interest Rate both before and after maturity, Default, acceleration and the obtaining of any judgement by the Mortgagee.

25. GENERAL CLAUSES

(a) Any notice required or permitted to be given to the Mortgagor in connection with this Mortgage may be delivered or mailed to it by registered mail addressed to it at its last address as shown on the records of the Mortgagee. Such notice will be conclusively deemed to have been received on the date of delivery or three business days after the date of mailing. No want of notice or publication when required by this Mortgage or by any statute, nor any impropriety or irregularity, will invalidate any sale made or purported to be made under this Mortgage.

(b) Whenever the Mortgagee is given the right, permission or discretion to take some step or to exercise some remedy pursuant to this Mortgage, the Mortgagee will have no obligation to exercise or act on the right, permission, discretion or to do anything whatever pursuant thereto. The Mortgagee will have no liability whatsoever for choosing not to exercise or act, in whole or in part, on such right, permission, discretion or remedy.  The Mortgagee may authorize an agent or agents from time to time to exercise on behalf on the Mortgagee any such right, permission, discretion or remedy.

(c) No waiver by the Mortgagee of the performance of any covenant, proviso, condition or agreement herein contained will take effect or be binding on the Mortgagee unless the same is in writing from the Mortgagee or its duly authorized agent. Such waiver will not nullify such covenant, proviso, condition or agreement, affect its future enforcement or be a waiver of any subsequent breach of the same.

(d) A default in the due observance or performance by the Mortgagor of any of its covenants contained in any promissory notes, collateral security or securities which may now or at any time be held or taken by the Mortgagee in respect of the monies secured hereby will in addition to its usual effect have the same effect and give rise to the same rights and remedies as a Default under the terms of this Mortgage. If the Mortgagee becomes entitled to take legal proceedings of any nature whatsoever against the Mortgagor in respect of this Mortgage or in respect of any of the said promissory notes or securities, the Mortgagee may either concurrently with such suit, successively or otherwise pursue any or all of its other remedies. If the Mortgagee pursues one or other of the said remedies this will not constitute an election by the Mortgagee to abandon any of the other remedies.

(e) Neither the execution nor registration of this Mortgage nor the advance or re-advance of all or any part of the monies hereby intended to be secured will bind the Mortgagee to advance or re-advance the said monies or any unadvanced part thereof. The advance or re-advance of the said monies or any part thereof from time to time will be in the sole discretion of the Mortgagee. The lien and charge hereby created will take effect immediately on the execution of this Mortgage.

(f) If the Mortgagor is a body corporate it will maintain its separate corporate existence and do all such things as are required in order to permit it to carry on its business.

(g) If the Mortgagor operates a business on the Lands or otherwise derives revenue therefrom the Mortgagor will:

(i) maintain proper records and books of account with respect to revenue and expenses related to the Lands. The Mortgagor will allow the Mortgagee’s representatives at all reasonable times to inspect all such records and books of account as such representatives may deem necessary;

(ii) maintain an operating account at a branch of the Mortgagee; and

(iii) provide to the Mortgagee:

(A) such financial statements for the Mortgagor as may be requested by the Mortgagee; and

(B) such other information, financial or otherwise, as to the business and affairs of the Mortgagor, in relation to the Mortgagor being able to observe and perform its obligations to the Mortgagee under this Mortgage, as the Mortgagee from time to time reasonably requests.

(h) The Mortgagor will fulfil or comply with such additional terms, conditions and covenants, if any, as are contained on any Schedules to this Mortgage.

26. COLLATERAL SECURITY

(a) Security for Liability.  This Mortgage is general and continuing collateral security for the due payment and performance of the Liability provided, however, that the amount of the Liability that is secured by this Mortgage shall not exceed the Principal Sum, interest and other amounts payable under this Mortgage. Notwithstanding the foregoing, nothing contained in this Mortgage shall in any way affect or prejudice any right of the Mortgagee independently of this Mortgage to recover the Liability or any part thereof from the Mortgagor, and if the Liability exceeds the Principal Sum, the Mortgagee may conclusively determine what part of the Liability not exceeding the Principal Sum shall be deemed to be secured by this Mortgage and what part shall be deemed not to be so secured.

(b) Changes of Form.  This Mortgage shall be general and continuing collateral security for the Liability notwithstanding the nature or form thereof or any change in the nature or form thereof or in the accounts, bills of exchange, promissory notes, guarantees and/or other obligations now or from time to time hereafter held by the Mortgagee representing the Liability or any part thereof or in the names of the parties to such bills, notes, guarantees and/or other obligations or any change in the constitution of the Mortgagor, whether due to the death or retirement or introduction of one or more partners or members or due to any corporate reorganization, amalgamation, continuance or name change or otherwise.

(c) Reductions of Liability.  Notwithstanding any other provision of this Mortgage and for greater certainty, this Mortgage shall not cease to operate or be or be deemed to be void by reason of the Liability becoming or being zero at any time or from time to time, and no payment (except money realized from this Mortgage) received by the Mortgagee shall reduce or be deemed to reduce, or be deemed to be a payment on account of, the Principal Sum unless at the time of such payment no Default shall have occurred and be continuing and such payment is specifically appropriated in writing by the Mortgagor in reduction of the Principal Sum.

(d) Application of Payments.  Any and all payments made in respect of the Liability and the money realized from any security held therefor (including this Mortgage) may be applied on such part or parts of the Liability as the Mortgagee may see fit or (save as to moneys realized from this Mortgage) may be held unappropriated in a collateral account.

(e) Extensions.  The Mortgagee may grant extensions of time and other indulgences, take and give up securities, accept compositions, grant releases and discharges and otherwise deal with the Mortgagor and with other persons and security as the Mortgagee may see fit without prejudice to the Liability of the Mortgagor or the Mortgagee’s right to hold and realize the security of this Mortgage.

(f) No Merger.  This Mortgage shall not operate by way of merger of the Liability or any part thereof or any contract or instrument by which the Liability may now or at any time hereafter be represented, evidenced or secured. Neither the taking of any judgement nor the exercise of any power of seizure or sale shall operate to extinguish the liabilities of the Mortgagor to make payment of the Liability (including, without limitation, the Principal Sum), together with interest thereon and all other moneys secured by this Mortgage, nor shall the same operate as a merger of any covenant or affect the right of the Mortgagee to interest at the Interest Rate, and any judgement shall bear interest at the Interest Rate.

(g) Further Advances.  Neither the execution nor the registration of this Mortgage, nor any loans or advances hereafter made to, or liability hereafter incurred for, the Mortgagor by the Mortgagee shall bind the Mortgagee to make or incur any further loan, advance or liability to or for the Mortgagor or any other person, but nevertheless the Mortgage hereby created shall take effect forthwith upon the execution of this Mortgage by the Mortgagor.

(h) Additional Security.  This Mortgage is in addition to and not in substitution for any other security now or hereafter held by the Mortgagee for all or any part of the Liability. The Mortgagor agrees that this Mortgage shall not create any merger or discharge of any debt owing by the Mortgagor to the Mortgagee. The Mortgagor further agrees that this Mortgage shall not in any way affect any other security now or hereafter held by the Mortgagee for all or any part of the Liability.

27. INTERPRETATION

(a) If the context so requires, wherever the neuter is used it will include the feminine and masculine, and wherever the singular is used it will include the plural.

(b) Wherever the word “Lands” is used it will be deemed to include the phrase “or any part thereof” where the context so permits.

(c) If more than one person or other legal entity signs this Mortgage as Mortgagor, then all covenants and stipulations herein contained or implied will apply to and be binding upon all signatories jointly and severally; provided always, and it is expressly agreed, that all covenants, provisos, powers, privileges and licences herein expressed or implied will be binding upon and enure to the benefit of the respective legal personal representatives, successors and permitted assigns of the Mortgagor and the Mortgagee.

(d) The provisions contained in any schedules to this Mortgage are incorporated by reference and form a part of this Mortgage as fully as if set out in the body of this Mortgage. The covenants and obligations of the Mortgagor and the rights and remedies of the Mortgagee contained in this Mortgage are in addition to those granted or implied by statute or otherwise imposed or granted by law.

(e) If any provision of this Mortgage is held to be invalid or unenforceable by a Court of competent jurisdiction it will be deemed to have been deleted from this Mortgage and the remaining provisions of this Mortgage will continue in full force and effect and be enforced to the greatest extent permitted by law.

(f) The headings contained in this Mortgage are inserted for ease of reference only and will not be construed so as to limit or restrict the obligations of the Mortgagor or the rights and remedies of the Mortgagee.

(g) This Mortgage may be granted pursuant to or in connection with a commitment letter, loan agreement or other agreement or security entered into by the Mortgagor with the Mortgagee. In such case neither the execution nor registration of this Mortgage or any additional or other security or documentation will act as a merger of or otherwise affect the enforceability thereof or hereof. All agreements and securities now or hereafter entered into by the Mortgagor with or in favour of the Mortgagee, whether related to the within transaction or otherwise, will be in addition to and not in substitution for any agreements or securities previously granted, unless expressly provided to the contrary therein.  

(h) If there is a conflict or inconsistency between the provisions of any commitment letter or other loan agreement (the “Loan Agreement”) and the provisions of this Mortgage, the provisions of the Loan Agreement shall prevail. However, the existence of additional terms, conditions or provisions (including any rights, remedies, covenants, representations or warranties) that are contained in this Mortgage and that are not included in the Loan Agreement shall not be construed or deemed as being in conflict and shall remain in effect.  

(i) Any reference in this Mortgage to any statute, or any section of it, shall, unless otherwise expressly stated, be deemed to be a reference to such statute or section as amended, restated or re-enacted from time to time.
28. CHARGE

(a) For better securing to the Mortgagee the repayment in the manner aforesaid of the Liability, interest and other monies hereby secured, and for the charges and due performance by the Mortgagor of all of the covenants, provisos and conditions herein expressed or implied, the Mortgagor hereby mortgages to the Mortgagee all its estate and interest in the Lands.

(b) Where the law would make security under this Mortgage invalid because the Mortgagor has an interest in abutting land, the Mortgagor further mortgages and charges to the Mortgagee all abutting land that must be included in this Mortgage to make the security valid. The Mortgagor also agrees that it is, or becomes, entitled to an interest in other land and the other land or interest is used in connection with the Lands, then, at the option of the Mortgagee, the Mortgagor shall mortgage and charge such other land to the Mortgagee.

29. RENEWAL, EXTENSION OR AMENDMENT

If the Mortgagee agrees to renew, extend or amend this Mortgage, such renewal, extension or amending agreement need not be registered against the title to the Lands. Such agreement will be binding upon the Mortgagor, its assignees and all subsequent mortgagees, encumbrancers or other parties claiming an interest in the Lands. Such agreement will take priority as against such assignees and subsequent mortgagees, encumbrancers and other parties. It will not be necessary to register such agreement in order to retain the priority of this Mortgage so altered; provided however that the Mortgagee may at any time, in its discretion, register such agreement or a caveat pursuant to such agreement. It is expressly acknowledged that such agreement may increase the rate of interest chargeable hereunder.

30. DISCHARGE

The Mortgagee will have a reasonable time after receipt of payment in full to provide the Mortgagor with a registrable discharge of this Mortgage. All costs related to such discharge will be borne by the Mortgagor to the extent permitted by law.

31. GOVERNING LAW

This Mortgage shall be governed by and construed in accordance with the laws of the Province of Ontario and the laws of Canada applicable in that Province and shall be treated in all respects as an Ontario contract.

32. PARTICIPATIONS 

(a) The Mortgagee may, at any time, sell, transfer, finance, securitize, insure or assign our interest as lender in the Mortgage and the Loan Amount and any servicing rights with respect to them, or any interest in them, or grant participations in them (collectively, “Participations”) or issue mortgage passthrough certificates or other securities evidencing a beneficial interest in a rated or unrated public offering or private placement (collectively, “Securities”).  In connection with the contemplated or actual Participations or Securities, personal information relating to the obligations, the Lands or to the Mortgagor or any guarantor may be used by the Mortgagee and disclosed to any prospective or actual purchaser, transferee, financer, securitizer, insurer, assignee, servicer, participant or investor (collectively, “Investor”), or any rating agency rating such Securities (“Rating Agency”), or any organization maintaining databases on the underwriting and performance of commercial mortgage loans (“Database Organization”), for the purposes of evaluating and/or performing the proposed transaction. The Mortgagor consents to these purposes, which include: 

(i) permitting those parties to determine whether to proceed or continue with the transaction;

(ii) fulfilling reporting, inspection or audit requirements or obligations to those parties; and,

(iii) permitting the use and disclosure of the Mortgagor ‘s personal information by those parties (for example, assignees) for substantially the same purposes as the Mortgagee is permitted to use and disclose the Mortgagor’s or any guarantor’s personal information.

(b) The Mortgagor and any guarantor consent to co-operating with us in connection with any Participations or Securities, including by: delivering a status statement and such other documents as the Mortgagee may reasonably request for the identified purposes; furnishing, and permitting us to furnish to Investors, Rating Agencies and Database Organizations any personal information required to fulfil the identified purposes.

*   *   *

Form 7187 (06/07)













Form 7187 (06/07)


